795 1/5/67
Mersrandunm 67-5
Subject: Study 595 - Additur

Attached to this memcrandum as Exhibit I (pink paper) is an advance
private copy of an interim report of the Committes on Admiristration of
Justice to the Board of Governors of the State Bar.

The Committee recommends oppositicon to the Cormission's recommeandation
unless the Commission withdraws its proposed change in subdivision {8) of
Code of Clvil Procedure Section 657. The remainder of the Commission's
recommencaticon 1s approved. Thus, the CaJ approves the substance of our
proposal relating to additur but objects +o any change in the language
relating to the grounds for new trial to delete the reference t3 "insufficiency
of the evidence."

The Cormission has proposed removing from Code of Civil Procedure
Section 657 "irsufficiency of ths evidence" as a ground for s new trlal.

The Cormission proposes to substitute the ground that "the evidence does

not justify the verdict or cther 3ecisisn.” The Conmission's regommendetion
is based on the propositisn that "insufficiency of ths evidence" is
inaccurate, The comment points sut that the California cases hold that "a
new trial can be granted not only where the court is convinced that the
evidence Is clearly insufficient (either nonexistent or lacking in probative
force} to support the verdict but alsc where the evidence is such (both
present and of such probative force) as to convince the court that a8 cantrary

'

verdict is clearly required by the evidence." The words 'insufficiency of
the evidence" simply do not describe this latter situation. In dealing
with additur, we are dealing with the kind of case in which the plaintiff

has produced more than sufficiert evidence, not the kind of case where the
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prlaintiff has produced insufficient evidence. Hence, we determined to
revise Section 657 in order to describe accurately what we are dealing
with,

CAJ objects to the change on the ground that it will open up new
interpretations based on presumed legislative intent. "Insufficiency of
the evidence" 1s a well established term in California law, and, hence,
attorneys Presumably understand that the term can mean precisely the
opposite of what it says.

CAJ is correct in its assertion that the change in wording in Section
657 is not essential to our recommendation on additur. We think they are
incorrect in stating that i1t is unrelated to additur, Nevertheless, it
appears to be a matter that we could well abandon if its inclusion would
Jeopardize the enactment of the bill,

It appears to us to he Premature to decide whether to eliminate thig
broposed revision, We have not heard from the Judges as yet, and they
may epprove it. Moreover, the objection comes in the CAJ's report to the
Board of Governors and we do not know what action the Board of Governors
may take. If the Board of Governors decides to oppose the bill on the
bagis of this provision we can very well leave it to the legislative committee
hearing the bill to decide whether to eliminate the provision, |

Respectfully submitted,

Joseph Bi Harvey
Assistant Executive Secretary




INTERIM REPORT OF COMMITTEE ON ADMINISTRATION OF JUSTICE TO THE

BOARD OF GOVERNCRS:
The following reports are respecifully submitted on four proposed
measures of the Iaw Revision Commission referred to the Committee on

Administration of Justice for study and report:



o

I
POWER OF TRIAL CCURT TO FRESCRIBE ADDITUR, AS WELL AS
REMITTITUR, IN NEW TRIAL RULING - CCP 657 {aM.), 662.5

(NEM).

This proposed measure vas referred to this committee in 1965-6
in the form of the Commission's "tentative" recommendation dated
January 1, 1966, Iater, the Commission forwarded a revised report
titled "recommendation,” dated September 1, 1966. The comments of

this committee are addressed to the latter.

RECOMMENDATION OF THIS COMMITTEE. It ls recommended that the

Commission's measure be opposed, unless there is deleted from the
proposed amendments to CCP 657 new wording as to "insufficiency of
evidence" as a ground of new trial. Otherwise, it is recommended
that the proposed amendments be supported, in the form proposed by
the Commission.¥*

REASONS FOR OPPOSITION TO WORDING REPLACING "INBUFFICIENCY OF

EVIDENCE. "
The Commission's proposal, as here pertinent, would provide that a
new trial be granted on the following ground (among others):
"COP 657 erevsnees
6. dimsuffieiemey-ef The evidence e does not

Justify the verdict or other decisionecaenas

#Turely as a matter of style, the ccomititee suggests that the reference
in proposed subd.(c) of CCP 662.5 as to remittitur shculd be in terme of
the court's "granting" a motion for rew triasl, rather than 1in terms of
the court's "ordering" a new trial. See CCP 657 et seq.
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The words "the evidence does not justify the verdict or other
decision” would also be substituted elsewhere in Section 657, in place
of "insufficiency of the evidence."

The committee has reviewed the reasons advanced for this change
(Conmission's Tentative Recommendation of January 1, 1966. Comments,
p- 15-16; Commission's Recommendation of September 1, 1966, p. 10-11).
It does not find them persuasive.

It is stated by hhe Northern Section:

"The new wording as to insufficiency of evidence is not related

to the purpose of additur. In the view of the Northern Section,

the proposed new wording accomplishes nothing, and is subject to

the criticism that it will open up new interpretations, based

upon presumed legislative intent. The cases cited in the Com-

migsion's Recommendation, page 11, are only two of the many

cases on the subject. '"Insufficiency of evidence" is a well

established term in California law."

The Southern Section has concurred in this.

It is to be recalled that in 1965, Section 657 was extensively amended
to reflect recommendations of a special comnittee appointed by the Board of

-

Governors (Galen McKnight, Chairman). This committee did not change " In



‘insufficiency of evidence" in the code section. Its amendments, in part,
amplified the "insufficiency of evidence' wording.

ADDITUR

The Commission proposal as to additur has been prepared in the light

of Dorsey v. Barba, {1952}, 38 Cal. 2d4. 350. 1In that case, the Supreme

Court held, in & 6 to 1 decision on the point, that the practice of
"additur" violated the nonconsenting plaintiff's constitutional right to
have a jury determine the amount of damages to which he 1s entitled. The
present Chief Justice expressed the view that there was no unconstitutional
denial of Jjury trial.

According to the Commission's report (Recommendation, September 1,
1966, page 6)

“fT)rial. courts can and should be given authority by statute--

if such euthority does not now exist--to use additur in cases

where granting a new trial on the issue of damages is otherwise

appropriate and the jury verdict is supported by substantial

evidence. Under these circumstances, the plaintiff's right to a

Jury trisl is logically and constitutionally satisfied.”

U I

"This (additur procedure) will encourage the Judiciocus use of this

alternative to the granting of a motion for a new trial amd will

thus avoid the delay and expense of retrials.’

In substance, the Commission's text of proposed CCP 662.5, relaiing
to additur, provides:

- Where the verdict of the jury on the issue of damages is supported

by substantial evidence but an order granting a new trial limited

to the issue of damages would nevertheless be proper, the trial
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court in effect muy deny the mo icn if the defendan. consents

to an addition to the wverdict '"of so much thereto as the court

in its discretion determines."

(subd. a)

- In any other case, the trial court may meke such order where

"constitutionally permissible.” ({subd. b}

- Nothing in the section affects the trial court's power as to

"remittitur." (subd. c)¥*

Both sections of this committee have felt that there is a need for
"additur, ' while recognizing .the possibile uncertainty created by Dorsey
v. Barba. Short of a constitutional amendment, the Commission's approach
seems the best available method of attacking the problem.

A slight minority would disapprove the proposal on the ground that
it does not clear up present uncertainty and upon the further ground that
subd. b, summarized above, is particularly objectionable, in the use of the
words "constitutionally permissible.”

Form of Subd. b, In its initial approach, the Northern Section felt

that subd. b. should be amplified to give guidance by wording listing
situations where it was believed "additur" .s proper, even in the light
of the Dorsey case, and then including the catch-all "and in any other
case where such an order 1s constitutionally permissible.” A draft text

vas prepared. However, the Southern Section felt that the draft text was

#In Futler v. Schefers. 245 4.C.A. 363, 365-6 (September, 1966) The trial
court made an "additur" order, in connection with a motion for new trial.
Both parties agreed this could not be done. Files, P.J., stated, in the
appellate decision striking the "additur” wording: "There is no basis for
guessing the reasoning by which the trial cours decided to attach the
improper 'additur' to its order.”

(p.366)

-5=



subject to technical imperfections and that the Commission’s version was
preferable. At the General Meeting on December 12, 1966, the South's

views were adopted as the views of the committee.
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RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION
- relafing o~
ADDITUR

BACKGROUND

‘When the defendant moves for a new trial on ground of exyeessive
damages, the trial conrt may eondition its denirl of the motion upon
the plaintiff’s consent to the entry of & judgment for damages in &
lesser amount than the damages awardéd by the| jury. Thia practice is
known as remittitar. Although the trial court—not the jury-—actually
fixes the amount of the damages when remittitur|is nsed, the California
conrta have beld that this practice does not violate the nonconsenting
defendant’s right to have a jury determine the smount of the damages .
for which he is liable. o

In Dorsey v, Barba, 38 Cal2d 350, 240 P.24 604 (1952), the Cali-
fornis Bupreme Court held that a-trisl court eonld not condition ks
denial of a plaintift’s motion for new trial on the ground of inadeqnate

upon the defendant’s eonsent to the entry of a judgment for

ges in & greater amount than the amouxnt gwarded by the jury.

The eourt held that this practice—known as additnr—violated the non-

congenting plaintiff’s constitutional right to have & jury determine the
amount of the damages to which he js entitled.

Althongh some corrective device must be availeble to the trial conrt
when it i convineed that the damages awarded by the jury are clearly
inadequate or exoessive, the granting of a new trial is & time-consuming
and expensive remedy. ‘‘The consequence [of ting new t{rials] hag
been to prolong litigation, to swell bills of cost, delay final adjudica-
tion, and, in a large nomber of instances, to have sueh exeessive judg-
ments repeated over and over, upon the new trial.”’ Algbama Great.
Southern B.E. v. Roberts, 118 Tenn. 488, 493, 82 B.W. 314, 315 (19945,
‘It is thus held in reserve as the last use it iz more expen-
stve and inconvenient than other remedies’. . - .*! Lisbon v. Lymen, 40
N.H. 553, 600 (1870). See also McCorMioR, Dax 7T (1985} (*““New
trials . . . are extravagantly wasteful of time and oney, s0 that judges
and lawyers have constantly songht to minimize this waste by modifying
g_aﬂfgt)'m of the judge's intervention.on the application for 8 new

Thus, methods have been sought that will end lidj
more expeditions corrective measures where d
exeessive, Where permitted, additur and remittithr serve this purposs.
Comumentators generally agree that both deviees should be am integral
part of our judicial machinery, B.g., Carlin, Remittsturs and Additurs,
49 W. Va. L. Q. 1 (1942); Comment, 40 Cax. IL, Rev. 276 (1952);
Comment, 44 Yaze L. J. 318 (1934); Note, 12! Hasmivas L. J. 212

gation by permitting
are inadeguate or
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(1860) ; Note, 6 T.CL.A. L. Rev. 441 (1959); 28 Car. L. Rev. 533
(1940) ; 14 So. Car. L. Ruv. 490 (1941). Not only do these devices
tend to" benefit the partienlar litigents by ending the litigation and
avoiding the expense of 2 retrial, buti they alsh benefit litigants gen.
erally by redueing calendar congestion. :

Although remittitur is a well-recognized California alternative to
granting 4 new trial on the ground of exbibsive damages, additur is

net used 10 any great extent in California because of the doubts con- -

cerning its constitutionality that were raiiged it Dorsey v. Barba, 38
Cal.2d 350, 240 P.24 604 (1952). This has resolted in giving plaintiffs
a benefit unavailable to defendants, for remittitur is avsilable ta eor-
rect an excessive verdiet but additur is not available to correet en
inadequate verdiet. '

The Law Revision Commission believes that agditur should be svail.
able ag & corrective for inadequate verdicts whénever its use does not
infringe the plaintiff’s right to a jury determihation of his damages.
A careful anslysis of the Dorsey case indieates that it neither bolds
nor reqoires a holding that additor would be unponstitutional in a case
where the jury verdiet on the issoe of Gamages is snpported by sub-
stantial evidence ! ard, accordingly, a denisl of & motion for & new trial
on the ground of inadequate damages would n% be improper. In such

& case, the eourt may grant or deny a mew tris} in its discretion, and

either action will be sustained as proper; use a new jury trial
may be entirely denied, it is no deprivation of the right to 2 jury trial

io eondition the denial of a new trial in such a case upon additur.

In the Dorsey case, the jury returned a2 verdict for pleintiffs in
amounts that were ‘‘insofficient to cover medicdl expenses and loss of
earnings’’ (38 Cal.24 at 355, 240 P.22 at 607) ;“taﬁus no allowance what-
acever was made for pain and disfigurement. The plaintiffs’ motion for
8 new ftrial, based on an inadequate jury award, was denied by the
trial conrt upon defendant’s consent to pay additional soms that re-
sulted in a judgment being entered for amounts that ‘‘exceeded the
special damages proved and apparently inciuded some sompensation
for pain and disfigurement®’ {38 Cal.2d at 355, P.2d at 607). Uipon
plaintiffs’ appesl from the judgment eniered on the basis of the additur
order, the California Supreme Court held that the trial eourt’s action
violated plaintiffs’ constitutional right to a j trial on the issue of
damages. After noting that ““the evidence would snstain recovery for
pain and disfigurement well in excess of the amounts assessed by the
court,”’ the Supreme Court held that & “‘court ey not impose condi-
tiona which impair the right of either party to 4 reassessment of dam-
ages by the jury where the first verdici m-i&i&quate, and the de-
fendant’s waiver of his right to jury trial by co

Cal.2d at 358, 240 P.23 at 608-609 {emphasis added)). )
Mr. Jugtice (now Chief Justice) Traynor d nted, noting particn-
lerly that “‘plaintifis have already hszd ‘their Jury trial”’ (28 Cal2d at
: Dors resents the view of the present members of the Celifornia
K té: “G;:‘: r:pconstituﬂonz:i amendming would‘Pbe required te aunthorize
admein gny cane where there is no subetantisl evi te support the dam-
ages awarded bg; the jnrydhgmuae in mue?l labca?a n therththq’mnm:éﬂd:or th:
Fre nry :on the ismge
defendas:lt :;:aam foll.;i_mnfwiq_e:l %m e{hat kindyof gde In this recomsmendstion.

nting to modification -
of the judgment cannot be treated as binding jon the plaintiff’’ (38
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363, 240 P2 &t 612) and that “‘the right to & jury frial . . . does not
Em:ludp the right to a new trial” (38 Cal2d at 360, 240 P.23 at 610)
involving ‘‘s resssessment of damages by a second jury'’ (38 Cal2d at
365, 240 P.24 at £13). ) :

Althongh it is not entirely clear from eif

ther opinion, it seems resson-

able to conelude that the fundamentsl dif!

ference between the majority

and minority positions in the Dorsey' ddst stermmed from differing views
a3 to the validity of the original verdict that was rendered #n the ease.
The majority apparently viewed the yerdict as invalid because the jury
had failed to find on & material issue—the general damages. Therefors,
the plaintiffs had a right to a jury deteymination of that iswue iz &
new trial and that right had beep viclated by the trial eourt’s attempt
to determine the issue, The minority juktice spparently viewed the
verdiet as being suffciently supported Hy the evidence so that the
plaintiffs had no constitutional right to & new trial. There being no
error in the denial of the new irial, the verdict satisfled the plaintiffs’
eonstitutional right to a jury trial and|they could not possibly be
pregudicea by the court’s judgment gré.ntmg themn more than the
verdiet. .

The reasening of the Dorsey opinion, so interpreted, does not pre-

clude additur in 2 case where 8 jury determination of damages is sup-

ported by substantial evidence. In such &

case, the plaintiff could not

suecessfully contend that be had been depriived of a jury determingtion

on the issue of demages if judgment werd
Lambert v. Kamp, 101 Cal. App. 388, 281

entered on the verdiet. Of.
Pae. 690 (1928). Of eourse,

this does not preclude the trial court fromt granting a new trial based

on inadequate damages because it is the cq
te make an independent appraisal of the o
determination of the amount of damages
titled. But in such a ease the plaintiff is nd
right te jury trisl, for that right was saf
jury verdict supported by sobstantial evide
to the trial jndpge—sitiing as a thirtesnth

mrt’s duty on such & motion
videnee and an independent
o which the plainti? is en-
t invoking his eonstitutional
isflod by the repndition of a
mee. He ig appealing, rather,
joror-—for g review of the

jury’s determination. I the plainiiff is gi

ven, not & new trial, but an

increment to the velid jury verdict in the|exercise of & power of addi-
tur, he has no econstitutional ground of chjection.
Accordingly, the Commission has mnﬁljded that trial courts can
and shonid be given authority by statute—if such authority does not
now exist—to use additur in cases where graniing a new trial on the
isgne of damages is otherwise appropriate jand the jury verdict is sup-
ported by snbstential evidence. Under these circumsiances, the plain-
tiff's right to a jury trial is logically and sonstitationally satisfied.

RECOMMENDATIONS

The Commission recommends the enactment of legislation to accom-
plish the following objectives:. . - :

{1} A pew section--Section 662.5———31101;1& he added to the Code of
Civil Procedure to give express statutory recognition to additur prae-
tice in one area where its availability has not been clearly reermized
by the case law, i.c., where after weighing| the evidence the trial court
8 convinced from the entire record, inclhﬁjng reasonable inferences
therefrom, thit the verdict, alihough supported by subsiantial evidence,
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is ci_mrly inadeguate. Rxplicit statutory recognition of additur auther-
ity in this type of case will eliminate the uncertainty that now exists.
There iz no need, however, to detail by statute the variety of other
eitenmstances in which various forms of additur are permissible under
existing ease Jaw; these exist and will continue to exist on & commeon
law basis just as vemittitur authority will eontinue to exist withont
benefit of explieit statntory recognition. 114

The new section will make it cJear that additur is an. integral part
of our judisial machinery. This will encourage the Judicions nse of this
alternative to the granting of a motiok 'for & tew trial and thus will -
avoid the delay and expense of retrials. - !

{2) The statement in Code of Civil Proeedure Section 657 that ex-
cessive damages is an independent ground for granting a new trial
shonid ke revised to eliminate the purported requirement that the ex-
cessive damages regulted from passion or prejudice. The true basis for
granting a new trial becanse of an excessive award of damages is the
insuffieiency of the evidence to support the vérdict. E.g., Koyer v. Me-
Comber, 12 Cal2d 175, 82 P.2d 941 (1938}, Despite this fact, the
statement of excessive damages as an indepenglent ground for granting
4 new trigl should be continued. First, it serves io indieate precisely
wherein the verdict is defective and distinguishes the damage issue
from other issues where the sufficiency of the evidence msy be ques-

tioned. Becond, elimination of exeessive aages as an independent
ground for pranting a new trial would cast doubt upon its continned
avzilghility.

(8) Inedequacy of damages awarded by & jury should be explicitly
recognized in Section 657 as a ground for granting a new trial. It is
presently recogniged in faet by the courts, but tha specific ground for
such recogmition is stated to be insufficiency ¢f the evidenee to justify
the verdict. E.g., Harper v. Superior Air Paris, Inc., 124 Cal. App.2d
91, 268 P.2d 115 (1954). Explieit statutory reeoguition of exeessive
damages without apparent recognition of jts converse—inadequate
damages-—might create donbt as to the availebility of the latter as a

ground for granting & new trial.

PROPOSED LEGISLATION

The Commission’s recommendations wonld ;be effectuated by enset.
ment of the following measnre: : '

An act to amend Section 657 of, and to add Section 66235 to,
the Code of Civil Procedure, relating to new trials,

The people of the State of California do ennct a5 follows:

Coda of Civil Procedure Section 857 {amended)

Sgerrow 1. Section 857 of the Cofle of Civil Procedure is
amended to read: s !

63%7. The verdict may be vacated and any other decision
may be modified or vacated, in wholk or in part, and 2 rew
or further irial granted on all or part of the issues, on the
application of the party aggrieved, for any of the following
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canses, materially affecting the substantial rights of suek
party:

1. Irregularity in the proceedings of the court, jury or

edverse perty, or any order of the court or abuse of discre-
ﬁnx?l By which either patty was prevented from having & fair
trial-. '

2. Miseconduet of the jury; and whenever any one or more
of the jurors have heen diineed to asseni to sny general or-
special verdiet, or to & finding on any question submitted to
them by the court, by a resort o the determivation of chanee,
such miseondect may bE proved by the affidavit of any-one-

* of the jurors«.

3. Accident or surprise, which ordinary prudence ecould not
have gnarded sgainst 4. .

4, Newly discovered evidenge, material for the party mak-
ing the application, which he:ecould not, with reasonable dili-
gence, have discovered and produced at the trial 4.

5. Excessive or inadequate Qamages ; appesving to bave hoen
given nhader the infloenee of pamsion o prejadiees .

6. Imoufleionex of The evidbnce 46 does not justify the ver-
diet or other decision, or shed it the werdict or ofher decieion
is againgt law . ;

7. Error in law, ocearring ‘at the trial and excepted to by
the party making the application. g

When a new frial is granted, on all or part of the issues,
the court shall specify the ground or grounds upon which
it is granted and the eourt’s;reasen or reasons for granting
the new trial upon each gronyd stated.

A new trial shall not be granted upen the ground of inwaf.
feioney of fhat the ovidence b does not justify the verdict or
other decision, nor upon tha ground of excessive or imade-
guote damages, unless after weighing the evidence the court
is convinced from the entire record, including reasonable in-
ferences therefrom, that the cburt oz jury clearly should have
reached a eontrary differént verdict or deeision.

The order passing upon and determining the motion must be
made and entered as provided in Beetion 660 and if the mo-
tion is granted must state the ground or grounds relied upon
by the court, and mey conthin the speeification of reasons.

If an order granting such motion dves not eontain such speei- -

fication of reasons, the court must, within 10 days after filing
such order, prepare, sign and file such specification of reasons
in writing with the clerk: Thq court shall not direct the attor-
ney for a party to prepare either or hoth said order and said
specification of reasons. : '

On sppesl from an order granting a new trial the order
shall be affirmed if it should have been granted upon any
ground stated in the motion, whether or not speecified in the
order or specifieation of reaspns 4+ previded, ezcept that ()
the order shall not be affirme(l upon the ground of he imsai-

‘Reteney of that the evidence 6 doss not justify the verdiet of
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other decision , or wpon the ground of excessive or inadequate
damages, unless sueh ground is stated in the order granting
the motion 5 and previded-farther $het (b} on appeal from an
order granting a new trisl upon the ground ef the insuf-
eieney of that the evidence to Eﬂges not justify the verdiet or
other decision, or upon the grotnd of excessive or inadequate

eppesring to have been given under the influence of
passien or prejudics, it shall be conclusively presumed that
said order as to such ground was miade only for the reasons
specified in said order or said specification of reasons, and
such order shall be reversed as io:such ground ouly if there
is no substantial basis in the record for any of such reasons,

Comment. The amendments to Section 657 simply codify judicial de-
eisions declaring its snbstantive effect: '

First, the amended section explicitly reedgnizes that an inadeguate
sward of damages is a ground for granting a new trial just as an
excessive award of damages presently is rdcognized, The availability
of this basis for granting a new trial, on the ground of ‘‘insufficieney
of the evidence to justify the verdiet,’ is well settled in California,
Harper v. Superior Atr Parts, Ine., 124 Cal, App.2d 91, 268 P.2d 115
(1954} ; Reilley v. MeIntire, 20 Cal. App.2d 558, 85 P.24 169 {1938)
{peither passion nor prejudice need be shownj). '
 Becond, the gualifying langnage in subdivision 5 and in the last
paragraph that purports to limit the groumtl of excessive damages to
&n award influenced by *‘pasgion or prejudies’ is elirminated gs un-
necessary. It is settled that the true hasis for prenting a uwew trial
beeause of excessive damages is that the vendict is against the weight
of the evidence, i, “‘the inaufficiency of the evidence to justify the
verdiet or other decision’; neither passio? nor prejudice need be
shown. Hoyer v. MeComber, 12 Cal2d 175,/82 P.2d 941 (1938). See
Sine v. Owens, 33 Cal.2d 749, 205 P23 3 (1949).

Third, sebdivision 6 is revised to substitute “*the evidenee does not
justify the verdict or other decision’’ for ““insufficiency of the evidenee
to justify the verdict or other decision.'’ This revision codifies the
decisional law that a new trial can be granted not only where the court
is eonvineed that the evidence is clesrly insufficient {either nonexistent
or lacking in probative force) to support the verdiet but also where
the evidence is such (both present and of sich probative foree) as o
eonvince the conrt that a contrary verdiet is clearly required by the
evidence, Estate of Bainbridge, 169 Cal. 1%. 146 Pac. 427 (1915);
Skarp v. Hoffmen, 79 Cal. 404, 21 Pac. 846 (1289). Conforming changes
© are made in three other places in the section.

Fourth, an explicit reference to *‘exeessivé or inadequate damages”’
is added to the second paragraph foliowing subdivisien 7, and the
pbrase “‘different verdict or decision’’ is embstituted for ‘‘eontrary
verdiet or decision’ in the sawme paragraph to avoid any misunder-
standing thai might result from the addition pf a reference to excessiva
or inadequate damages. The phrase ‘‘the evidence does not justily the
verdiet or other decision’’ has been snbstituted for *‘insuffictency of the
evidence to justify the verdiet or other decision.”” The reference to ““ex-
cesgive or inadequate damepes”” has been ad@ed in recognition of the
fact that the true basis for grauting a new trial on either of these
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grounds has been ‘“the insufficiency of the evidence to justify the ver-
diet or other decision.”” Conforming ehzu.zges are also made in the last
paragraph of the seetion, P :

Code of Civil Procedure Section 662.5 {new},,

SeC. 2. Seetion 6625 is added to the Code of Civil Pro-
cedure, to read: ' '

662.5. (2) In any civi} action where the verdict of the
jury on the issue of damages is supported by substantial evi-
dence but an order granting a new trial limited to the issme
of damages would neveribeless be proper, the trial court may
grant a motion for new trial on the ground of inadequate
damages aund make its order subject to the condition that the
motion for a new irial is denied if the party against whom
the verdict has been rendered consents to an addition of so
much thereto ag the court in its discretion determines.

(b) Nothing in this section precludes 2 court from making

orﬁer of the kind deseribed in subdivision (a) in /Ny
other cass where such an order is comstitutionally permissible.

(e} Nothing in this section affects the anthority of the
¢ourt 1o ovder & new trial on the ground of excessive damages
and to make such order subject to the condition that the mo-
tion for & new trial on that ground ¢ demied if the party
Tecovering the damsges consenis to a reduetion of so much
therefrom as the court in its discretion determines,

Comment. Seetion 662.5 makes it clear that additur may be used in
eertain eases ag an alternative to granting a mation for a new triel on
the ground of inadequaey of dameges.. The 'section is permissive in
nature; it does not require that additur be nsed mercly beeavse the
conditions stated in the seetion are satisfied. The section dues not
preclude the uvse of additur in any other case, where it is appropriate,
nor does the section affect existing remittitur practice,

Bubdivision {4} ;

Subdividon (a) anthorizes additur only where after weighing the
evidence the court is convineed from ihe entire vecord, ineluding rea-
sonable inferences therefrom, that the verdict, although supported by
substantiol evidence, i clearly inadeguate. Se¢ Cone Civ. Proc. § 657.
In addition, the defendant must consent to the additioral damages;
otherwise, the condition upor which the court's order denying the new
trial is predicated will not kave been satisfed and, insofar as the order
grapts a new trial, it will hecome offactive as the order of the court.
These conditions are dscigned to meet the constitutional objections to
additor in unliquidated damages cases that were raised in Porsew v.
Barba, 38 ("al.2d 350, 240 P24 604 (1952}, See the disenssion in 8 _a .
Law Ravsion Cosu’n, Rep, Rec. & StopmsN0-00G (1967),

The exercise of additur autbority under subdivision (a) 1s limited 1o
cases where “‘an’ order granting a new trial Himited to the issue of
damages would . . . be propsr.”” This limitation prevents the use of
additur where the inadegnate damages are the resnit of a compromise
on liability, A pew trial limited to the issme of darcages is not appre-
priate in such a case. E.g., Hamasaki v. Flotho, 39 Cal2d 662, 248

608-607
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I(’.Ed F10 (1952); Leipert v. Honold, 59 Cal3d 462, 247 P24 324
1952).

Subdivision {a) applies vuly to ckvil ections where there has been
a trial by jury. Suffeient statntory aunthority for the sxereise of disere-
tionary additur authority in eases tried by the court without a Jury is
provided by Code of Civil Prmeduretﬁ stion 662,

Subdivision [a} grants additur authotity to trial eourts only; exist
ing appellate additur praectiee is unafeeted. See Covz Civ. Proc. § 53;
Car. Rures or Coure, Rule 24(h}. .

Bubdivision {b) :

This subdivision makes it clear that Section 862.5 does not preelnde
the exercise of additur authority in any gther sase in which it may
appropriately be exercised. Tt eppears {rom the holdings and diseus-
sion in various cases that additur is permissible not only ander the eir-
cumstances specified in subdivision (a) but alse in the following cases:

(1) In any case where damages are cerfoin and ascertainable by a
Azed standard. Yn such a case—e.0., where plaintiff sneg on a $25,000
note and the jury has returned a verdiet for $20,000-—the vourt by an
additur order merely fizxes damages in the only amount justified by the
evidence and the only amount that & jury properly could find; any
variance in that amount would sither be excessive or inadequate as
a metter of law. Bee Péevce v. Schaden, 62 Cal. 283 (1882) ; Adamson
v. County of Los Angeles, 52 Cal. App. 125, 198 Pae. 52 (19213,

(2} In-any case where the court’s addilur order requires the con-
sent of both pluintif ond defendant. Fallure of eithor party to con-
sent will resalt in pranting 8 new irial; henee, the plaintiff retains
control over whether or not he will receive a2 seeond Jury trial. Sinee
consent of hoth pariies operates {0 waive egch party’s right to a jury
trial, there can be no eomplaint to this form of additur. Holl v. Murphy,
187 Cal. App.24 296, O Cal. Rpir. 547 (19803,

{3} I'n any case where the cowrt, with the consent of the defendand,
fixes damages in the highest amount which' the evidence will support,
Sinee any larger arvicnnt would be excessive ag & matter of law, the
plaintiff iz not prejudiced by denial of a sesond jury trisl See Dorsey
. Barba, 38 Cal.2d 250, 358, 240 P.2d 604, 608 (1952) (*'[Tihe plain-
tiff has actuslly been injured {only] if, unider the evidence, he could
have chtaired a still larger saward from a gecond jury.”’); Dorsey v.
Barba, 226 P.2d 677, 690 (Cal. Dist. Ct. App. 1951}; Comment, 40
CavL. L. Rev. 276, 285-286 (1952). ﬁ

Subdivision (b) also leaves the Californja Supreme Court free to
modify, limit, or even overrule its decision in the Dorsey case a.n.d
allow sdditur practiee in cases where the jury verdict on damages is
not supported by substantial evidence. :
Subdivision (e}

Subdivision (e¢) makes it clear that thig section has no effect on

exigting remittitur practice.
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